HOWE & HUTTON SPECIALREPORT

ANALYZING LEGAL NEWSOF IMPORTANCE TO THE NONPROFIT COMMUNITY

SPECIAL REPORT
“WAIT UNTIL NEXT YEAR” — REVISED FORM 990 FOR TAX YEAR 2008

Thosewordsring dear to Chicago Cubsfans, and reflect the coming changesto IRS Form 990 for tax year
2008filingsduein2009. Whilemuch hasbeenwritten about themgjor redesign of thisform, not much hasbeen
writtenabout actudly complyingwith thechangeswhenfiling thetax year 2008 Form 990 next year. Organizations
will not beableto usethe current Form 990 after thetax year 2007 Form 990isfiledin 2008. Associationsand
other tax-exempt nonprofit organizations should be working with their Boards of Directors,
accountantsand legal counsel thisyear to make changesin reporting proceduresin order to havethe
necessary information available for 2008 tax filings, including an expanded governance paper trail.
Therevised Form 990 coreand each of thenew scheduleswith explanatory highlightscan be seen at
thefallowinglink: www.ir sgov/charitiedartice/0,,id=176637,00.html.

Some Basic Points To Keep In Mind

Inorder todlow smdler exempt organizationstimeto adjust tothenew form, the| RShasstated thet organizations
with grossreceiptsequd to or lessthan $1 million and total assetsup to $2.5millionwill beableto useForm
990-EZ ingtead of the new Form 990for 2008 returnsfiled in 2009. For the2009tax year filing duein 2010,
organizationswith grossrece ptsl essthan $500,000 and totd assetslessthan $1.25 millionwill il beabletouse
Form 990-EZ. Theredfter, the Form 990-EZ maximumswill begrossreceiptsof $200,000 and $500,000in
total assets.

Theredesign of Form 990 was based onthree principles. Thefirgt principleisto enhancetransparency by
providingthel RSwitharedigtic shgpshot of theorganization and itsoperationsaswell asabas sfor comparison
togmilar entities. Thesecond principleisto promotetax complianceby accurately reflectingtheorganization's
operationsand use of assets so that the IRS may assesstherisk of noncompliance. Thefina principleisto
minimizethe burden onthefiling organization by asking questionsinamanner that makesit relatively easy to
completetheformwhilenot impos ng unwarranted burdensin recording and documenting theinformation.
However, for organi zationswith complicated Sructuresor compensation arrangements, thenew Form 990 may
besgnificantly morecomplicated to complete.
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Form 990 Core

Therevised Form 990 startswith an 11-page“ core” form in eleven partsand contains 15 schedul es
in place of the two schedules and unstructured attachments currently used. It dividesthe current
ScheduleA into four schedules; puts unstructured attachments into schedul es; and requires much
additional information. An organization will have to determine which of the 15 schedules apply, as
described below in Part 1V.

Part | isthe summary/snapshot page which providesidentifying information and asnapshot of key
financial, governance and operating information including asummary of mission or activities, number
of directorsand staff, and acurrent and prior year comparison of operating revenues and expenses,
assetsand liabilities. Part |1 isthe signature areawhere an authorized officer of the organization
atteststo the correctness and compl eteness of the Form 990. Part |11 isthe statement of program
service accomplishments, including new, discontinued and changed programs, and the three largest
programs by expenses.

Part 1V isaquestion and answer checklist of activities. Answersto the questions of Part 1V will
determinewhich of the 15 schedules apply. Most will not for the majority of organizations. (Seethe
description of Schedulesbelow.) Part V addresses any other IRSfilings and tax complianceissues.

Part VI addresses governance and transparency issues. It beginswith questionsabout the governing
body (typically the board of directorsor trustees) aswell as questions regarding an organization’s
internal governance and financial statement practices. Whilethe |RS acknowledgesthat Part V1 asks
for information on practices and policies not mandated by federal law, the IRS asserts that good
governance and accountability practicesarelikely to lead to ensuring the organi zation’s assetswill be
used for exempt purposes. Part VI requires a detailed review of the Articles of Incorporation,
bylaws and applicable nonprofit corporation statute, and any governance policies adopted by the
organization. Organizations should be working with their Boards of Directors, accountants
and legal counsel this year to prepare the information required to answer Part VI and
adopting the policies asked about in Section B if these policies are not already in place and
followed. Section A asksfor the number of voting directors, and of those how many areindependent
(definitionsfor thesetermswill bein theinstructionsto Form 990 expected out soon), and about any
delegation of powershby the directors; about chaptersand affiliates and policiesrelating to them; and
directors’ review of Form 990filings. Section A also asks about meeting minutesfor the board and
committees.

Section B covers policies including a written conflict of interest policy and how the policy is
implemented and monitored; awritten whistleblower policy; and document retention and destruction
policy (including electronic records). If organizationsdo not have these written policies now, they
should prepare them thisyear. We can provide model forms and assist in preparing such policy
directives. Section B aso addressesoversight of executive and key employee compensation, including
information many organizations may not routinely maintain, and refersto Schedule O for an expanded
explanation. Joint venturesare also addressed in Section B. Section C addressesan organization’'s
public disclosure policy including how it disclosesits original Form 1023 or Form 1024 filing and
latest Form 990 asrequired by law; whether and how the organization’s conflicts policy isdisclosed
(thisisnot amandatory disclosure); and the name, physical address and tel ephone number of the
person in possession of the organization’ s books and records.
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Part V11 addressesin more detail than the current Form 990 the compensation of officers, directors,
key and highly compensated employees, and independent contractors. This subject matter hasbecome
an area of interest to Congress and the IRS due to some widely reported instances of excessive
compensation of executives and others, leading to demands for reform. Section A requires an
organizationtolist all of itscurrent officers, directors, trustees and key employees (without regard to
their compensation) and asks questions about the compensation and other financial arrangements
between the organi zation and its officers, directors, trustees, key and highly compensated employees,
and certain former officers, directors, trustees and empl oyees receiving compensation. ThelRSis
still working to define“key employees’ and thisinformation isexpected in draft instructions due out
inApril 2008 to accompany therevised form. Thisinformation also requiresdisclosure of income
from related and unrelated organizations. Part V11 requires Schedule Jto befilled out, requiring even
more disclosure of compensation-related issues. Section B seeksinformation on an organization’s
top fiveindependent contractorsthat received compensation over $100,000, and the total number of
independent contractors that received more than $100,000.

PartsVIIIl and | X ask for much of the same data as the current Form 990 including revenues by
source and abreakout of functional expensesincluding feesfor non-employee management, legal,
accounting, lobbying, professional fundraising and investment services, and pension contributions.
Part X isabalance sheet. If an organization hasinvestmentsinreal property, equipment, reserves,
etc., itisdirected to ScheduleD. Part X1 isnew and addressesfinancial statement compilations,
reviews or audits, and the use of independent accountants and oversight of the audit process by an
independent committee.

Schedules

Most of the 15 schedules are specific to particul ar types of entitiesor specific functions, and therefore
will not apply to most organizations. For example ScheduleA appliesto public charities; and Schedule
B seeksinformation about contributorsto charities, private foundations, 527 political organizations
and other such organizations. Schedule C addresses political campaigns and lobbying activities.
Schedule D addresses anumber of specific activities such as donor-advised funds, conservation
easements and other specialized activities, aswell asmore genera financial information oninvestments
generally applicableto amuch broader group of organizations. Thispart of Schedule D will apply to
many organizations. SchedulesE, F, G and H are specific to schools, activities outside the United
States, fundraising and gaming activities, and hospital srespectively. Schedulel addressesgrantsto
otherswithin the United States.

Schedul e J seeks compensation information for officers and othersreceiving more than $150,000
compensation and other compensation benefits, highly compensated employees (those earning more
than $100,000), former officers and key employees receiving more than $100,000, and former
directorsreceiving morethan $10,000. Thisschedulea so asksfor information about who determines
executive compensation and what information isconsidered. Travel and other personal expensesare
addressed, specifically including expensesfor first classtravel, expensesfor travel companions, health
club and other dues, and other benefits; and expense substantiation policies. Thisschedulewill be
required for many organizations.



Schedule K addressestax exempt bonds. Schedule L addressestransactionswith interested persons.
Schedule M addresses non-cash contributions. ScheduleN addresses|iquidation, termination, dissolution
or sgnificant disposition of assets. Schedule O isasupplementd information sheet, and isused to expand
on answersor explanations €l sewherein the Form 990 or schedules. Assuchitislikely to be used by
many organizations. Schedule R addressesrelated organizationsand unrelated partnerships,

Conclusion

Thisreport isan overview of complianceissueswith the revised Form 990 but asalwaysthedevil isinthe
details. 1t would be more prudent to undertake the necessary review of activities, policiesand financial
oversight thisyear to preparefor filing therevised Form 990 in 2009. Draft instructions expected fromthe
IRSinApril 2008 will provide moredetail ed guidance and should be carefully scrutinized to facilitate any
changesin processesor information needed to preparethe new Form 990. Whilemuch criticism hasbeen
leveled at the new Form 990 and the compliance burdens placed upon filing organi zations, theredity isthe
new Form 990islogical, straightforward and makes sensein thistime of enhanced scrutiny and demand
for greater trangparency of tax-exempt nonprofit organizations.

This publication is designed to provide accurate and authoritative information in regard to the subject matter covered. It is provided with the understanding that
the publisher is not engaged in rendering legal, accounting, or professional service through its distribution. If legal advice or other expert assistance is required, the
services of a competent professional should be sought. Past newsletters are available at www.howehutton.com by clicking on “Publications.”
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